Cammmussion grastis seconssderstion of os order and adopts Stall’s recommendation as follows:
The advernsmg requirements aie 1o be applicd only to print advertsing that s designed 1o reach
those customers 1 o CETC S designated seeviee arca. However, if a CETC choases not 10
advertise through printin ns designared arca, the adveriising requirements must be met through
another form of advertising,

111 bree Opnonal Per Minute Blocking for Liteline Customers

20, In its Order, the Commission directed C1U1Cs that do net provide unlimited local
usage 10 offer [ree per minute blocking of local usage to Lifeline customers within 90 days.

27. Sprint argues that the decision by the Commission to require ETCs to offer per
itnute blocking of Jocul usage amounts fo rate regulation and violates 47 U.S.C. § 332(e)3)A)
which prohibits state government from regulating entry or rates of wireless carriers.*

28. RCC and USCOC also argue that the Commission’s requirement that wireless
ETCs eisther offer unlunited local usage or per minute blocking violates the prohibition against
regulating a wireless carrier’s rates ' RCC and USCOC state thal st;uch a requirement preciudes
wireless carriess fvom charging by the minute for overage.” RCC and USCOC argue that
Lifeline customers have competitive choices that will cnable theni to select plans to avoid per
minte churges.'“

29, Stall explains thal no evidence has heen presented of the cost, if any, of
rmplementing free per minute blocking of local usage to Lifeline costomers.™  Staff states the

purpose of thus requirement 1s o assist Lifeline customers in the management of their

n Sprint Petition at 923

Y RCC ang USCOC Petition at Y 4.
M RCC and USCOC Peption aty 4.
Y RCC and USCOC Petition al 15
*“ Staff Response al §i1.
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i7. Sprimtargues that the Comnnssion’s decision on (his 1ssue is not supported by
substantiui cvidence. Speint states thal the basis for the Commission’s decision is the
dissatisfaction of custoniers with carly ternunation fees. ™ Sprint stated that the statistical
evidence regardmg complaints thal the Commission relied on does not reflect the downward
trend in complaints regarding termination fees *’ Sprint stated that the 2™ Quaner 2006 FCC
report identifies 486 complaint related 10 termination fees, as opposed to the over 1030
complaints in the 3 quarter 2005 relied on by the Commission.™

Kbt Sprint further argues that the CTIA Consumer Code for Wireless Service requires
advance notice of termination fees 10 customers and requires that carricrs allow a customer at
least 14 days 1o cancel service without a termination fee.*’ Sprint notes that it provides
customers with a 30-day trial period.™

39, Staff, noting thal the additional evidence about consumer data was not in the
record when the Conumisssion issued its Order, recommendcd that the Comimission reconsider its
Order requinng E1Cs to offer at least one plan without s termination fee®' Staff states that plans
that require a carrier (o obtain a handset separate from the service plan and without a termination
free achieve the same gual as the Commission’s requirement on (s issue.

40.  The Comumission agrees with S1aff’s recommendation. Given the arguments and
mformation presented in the Petitions for Reconsideration, the Commission reconsiders its ruling

that all ETCs must provide a plan without a termination fee. The offering of such a plan will not

* Sprint Petition at § 37.
" Sprint Petition at § 37.
“® Sprint Petition at §§)37-3%.
“ Sprint Petition a1 41-42.
" Sprint Petition a1 942.
! Staff Response a 917




be s reguirement. Gaven thar deasion, the sequest o reconsider the reqguircment 10 advertise a
plan without a termynation fee 15 moot,

V.o _AlHowing [ifehine Custoniers a Choice (o Plans.

41 The Compussion found that all E'TCs shall allow Lilehne customers w select o
plan and have the Lifchine discount apphied to that plan. Most of the parties filing comments
supported such a finding.™ RCC and USCOC stated it is its practice to allow Lifetine customers
to sclect a plan and then apply the discount 1o that plan.™ Sprint and Allicl now seek
reconsideration of this part of the Commission®s Order.

42 Sprint and Alltel both argue that the requirement that Lifeline customers be
allowed & choice of pluns conflicts with the FCC's rules. The rule at issue is 47 C.I'.R. §
54.403(h), the relevant language of which states as follows:

Other eligible telecommunications carriers shall apply the Tier-

One federal Lifeline support amount, plus any additional support

amount 1o reduce their lowest (ariffed {or otherwise generally

available) residential rate for the services ..., and charpe Lifeline

customers the resulting amount.
In its Order, the Commnission agreed with Staff's interpretation thai the "or otherwise penerally
avatlable” language means that Lifeline support should be applied to plans other than the lowest
wariffed residential rate.™ Sprint and Alltel now argue that the parenthetical language is there
because certain carriers do not have tariffed rates. They argue that the language was meant (o

ensure that Lifeline customers were enrolled in the “lowest tariffed” or “lowes\ generally

; : . 55
available” residential rate

¥ Order atq 64.

* Order a1 §64, RCC and USCO Comments at 452.
M Order at §66.

3 Sprint Petition a1 52, Alltel Petition a1 §¢.
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43 Spont arpaes that the Commission's interpretation of the rule conllicts wikh ||IL;
purpose of dafehne and Lk Up by reguirmg ETCs 10 make higher-cost plans available to
customers.” Likewsse, Atliel clasms that the Commussion's decision on this issue will provide
an Incentive 1o low income customers o spend limied resources on high cost plans.”’

44 Stalt maimaims that the Commission’s mierpretanon of 47 C.F.R. § 54.403(h) is
correct. As support for this inerpreration, Statf poiats to language in the FCC's Universal
Service Order™ statmg that “nniversal service principles may not be realized if low-income
support is pravided for service wnferior to that supported for other subscribers."®

45. Staff states that even if Allte)'s and Sprint's interpretation of the rule is correct,
the rule does not preclude the Commisston from expanding the requirement.®” Staff notes that
cxpanding the requirement does not increase the burden on ETCs, pointing oul that ETCs still
maintain the abihty to discontinue scrvice to Lifeline customers that do not pay for services.

46. Finalty, Allte] states that the Commission is the {irst in the many jurisdictions it
operates 10 expand the applteability of Lifeline suppont beyond the lowest rate plan® lowever,
Staff is aware of al least ove jurisdiction, Utah, which requires ETCs to allow Liteline cusiomers
to choouse any plan.m

47. The Comuussion will not seconsider us order directing E'TCs to allow Lifeline
customers 16 select which plan 10 apply the Lafehine discount. The Commission believes it is the

public nterest ta ensure that Lifeline customers are not limited 1o one plan. The Commission

notes thal other carriers participating i this docket do provide a choice of plans to Lifeline

M Sprint Petit:on m g 53,
™" Alltel Petion at § 1)
** 1n the Mauer of Federal-State Foim Board on Universal Service. CC Dackel No. 90-45. Report and Order. Rel.
May 8, 1997, (Universul Service Qrder).

¥ S1aff Response a1 §18 citing Universal Service Order at§ 28.

“'S1aff Response at § 20

' Allte] Petition at §21.

® Siaff Response a1 119, ciing to Utal Admimstraiive Rule R746-34 1
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will be sufficiently addressed in docket 06- 187, and argue that the current docken s the bes
venue far o determinaton

53 Staff wgreed that RCC and USCOC are participating in docket 06-187 and
acknowledged that the issuc of appheability of the standards to wireless ETC has not heen
addressed. Staft stated that the partics to that docket are determining what issues can be agreed
to and what issues will need to be presented to the Commission for decision.”® Staff staied that
1o the extent agreement is not reached on standards and on which providers the standards should
apply 10, a procedural schedule will need to be established to address those issues.”* Staff
supported the Commission’s decision 1o defer o docket 06-187, stating that it is premature to
decide whether standards that are not yet determined should apply to wireless ETCs.

54.  The Comumssion will not reconsider whether to address the applicability of the
hilling standards in (his docket. As the Commuission said in its Order. it would be premature fo
decide applicability. Panics are currently reviewing the billing standards and are working to
determine whether agreement can be reached on standards. The belter process is (o determine

applicability to wireless ETCs in the docket opened to review the billing standards rather than in

this proceeding.

VHIL Summary of Decisions

55.  Onthe issuc of the advertising requirements, the Commission grants
reconsideration as follows: The adverusing requirements are ta be applied only to print

adverlising that is designed 10 reach those customers in a CETC’s designaled service area. I a

RCC and USCOC Petition at 923,
7 Staff Response at J25.
" Staff Response at §25




CETC chooses novta advertee through print mos destgnated area, the adverising requirements
must be met through anothes form of advernising,

50, On the tssue ot requaring optional per nunute biocking o Lifeline subscnbers,
reconsileration 1s pranted fo obtain additonal informanon. The Commission seeks addilional
comment on whether itis technically feasible for CETCs to offer per minute blocking.
Additionally, comments are requested that address the incremental cost ol such blocking.
Comments may address other issues related 10 per minute blocking, Comments are due
December 20, 2006, Reply comments are due January 12, 2007,

57. Given the arguments and information presented in the Petitions for
Reconsideration, the Commission reconsiders its ruling that all 1XTCs must provide a plan
without a termination fee. The offering of such a plan will not be a requirement. Given that
decision, the request 1o reconsider the requirement 10 advertise a plan without a termination fee is

mQol.

58. The Commission denies reconsideration of its decisions to allow Lifeline
customers to choase a plan and to have the L.ifeline discount ulpplicd to that plan, 1s finding that
CETCs must file two-vear guality improvement plans on an annual basis, and its decision ta
address the applicability of the billing standards in docket 06-187.

IT 1S, THEREFORE, BY THE COMMISSION ORDERED THAT:

A. The Petitions for Reconsideration arc denied in part and granted in part as set
forth ap(we.

B. Any party may file a petition for reconsideration of this order within fifteen days
of the date this order is served. If service is by mail, service is compiete upon mailing and three

days may be added to the above time frame. K.S AL 66-118; K.S.A. 2005 Supp. 77-529(a)(1).

et Eriae e G A = ast e e g e e v i R



¢ To the extent that this order constitutes final agency action that is subject to
Judicial review, KCS. A7 607(b)]), the apency officer designated o receive service of any

pention Lor judicial review 1s Susan K Dufly, Execotive Director. K8 AL 77-529(¢)

D The Commussion retatns junisdiction over the subject matter and parties for the

purpose of issuing such further order or orders, as it may deem necessary

ED
BY THE COMMISSION IT IS SO ORDERED. ORDER MAIL

Moline, Chr.; Krehbiel, Comm.: Mofiet, Comm. NOV 2 0 2006

et
Dated:_ . MNO¥ 20 20086 - /;4“ % onector

Susan K. Duffy
bi Executive [irector

20
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INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

Sprint Spectrum, P
Pliannft,

CIVIL ACTION
No.07-_ -

V.

Brian Molinc, Robert Krehbiel and Michacl
Mottet, 1n their Official Capacitics as the
Commissioners of the Kansas Corporation
Commission,

Defendants.

P R . L NS Y

SPRINT SPECTRUM, L.P.’S MOTION FOR A TEMPORARY
RESTRAINING ORDER AND/OR PRELIMINARY INJUNCTION

Sprint Spectrum, L.P. d/b/a Sprint PCS (“Sprint”). through its undersigned counsel,
hereby respectfully moves this Court, pursuant to Federal Rule of Civil Procedure Rule 65, for a
temporary restraining order and/or preliminary injunction enjoining the enforcement of a
recently adopied Kansas Corporation Commission (“KCC™) administrative rule (hereafler, the
“Kansas Lifeline Ruic™). The Kansas Liteline Rule would inappropriately require all cligible
tclecommunications carriers (ETC™) operating in Kansas 1o apply federal Lifeline uniVEI:_rsai
service support 1o reduce the cost of any rate plan offered by the carrier, rather than the carrier’s
jowest cost generally available residential rate plan as expressly required by 47 C.F.R.

§ 54.403(b).

The Kansas Lifcline Ruie will take cffcet March 31, 2007. Withowt preliminary
injunctive relicf, Sprint will suffer immediate and ongoing irreparable harm. As demonstrated in
Sprint’s Verified Complaint and motion papers, enforcement of the Kansas Lifel ine Rule would

require Sprint Lo violate federal law in order to satisfy this new State law requirement. Sprim,

VMY T AU e e ol i et o 114



therefore, seeks prelimimary inpunctive rehed to maimiain the stans guo pending final
adjudication of the validity of tus decision,

In additton to demonstrating irreparable hamm, Sprint’s motion satisfics cach of the
additional critenia for the granting of prehiminary injunctive reliel. As further demonstrated in
Sprint’s Verified Complaint and motion papers, the balance of harms favors Sprint, preliminary
injunctive relief will serve the public interest and Sprint is likely to succeed on the merits,

Sprint’s counsel will attempt immediate service of the motion on the Defendants via fax
and/or email once the Complamt and Motion have been filed and the casc number has been
assigned and will further attempt 1o notify Defendants by telephone of the motion as soon as
possiblc.

Sprint requests that this Court issu¢ a temporary restraining order effective immediately.
Sprint further requests that this Court schedule a hearing on a preliminary injunction pursuant (o
Rule 65(a) of the Federal Rules of Civil Procedure during the period between consideration of
Sprint’s motion for a temporary restraining order and the time at which the temporary restraining
order expires

Respectfully submitied,

STINSON MORRISON HECKER LLP

/s/ Mark D. Hinderks

Mark D. Hinderks (KS 11293)

12 Corporate Woods

10975 Benson, Suite 350

Overland Park, Kansas 662 [0-2008
Telephone: (913) 344-6706
Facsimile: (913) 344-6794
mhinderksnstimson.com

and

]
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BRIGOS AND MORGAN, AL

Matthew A. Slaven (MN 288226)
2200 1DS Center

Minncapolis, Minnesots 55402-2157
Telephone: (612) 977-8400
Facsimile: {632)977-8650
mslaven{@bnggs.com

ATTORNEYS FOR PLAINTIFF
SPRINT SPECTRUM, L.P.
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INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

Spnnt Spectrum, L.P.
Plunuft,

CIVIL ACTION
No. 07- -

Brian Moline, Robert Krehbiel and Michacl
Moffet, in their Official Capacities as the
Comnussioners of the Kansas Corporation
Commission,

Defendants.

SPRINT SPECTRUM, L.P.’S MEMORANDUM OF LAW
IN SUPPORT OF ITS MOTION FOR A TEMPORARY
RESTRAINING ORDER AND/OR PRELIMINARY INJUNCTION

I INTRODUCTION

The Kansas Corporation Commission’s (*KCC™) unprecedented decision to require all
cligible tclccommunications carriers (“ETC™) operating in Kansas to apply federal Lifelinc
unjversal service suppoen 1o reduee the cost of any rate plan offered by the camier (hereafler, the
“Kansas Lifeline Rule™). beginning March 31, 2007, will place Sprint Spectrum, L.P. d/b/a
Sprint PCS (“Sprint™) in the untenable position of having to violate federal law to sz;tisfy this
new Stale law requircment, Sprint sceks prehiminary injuncuive relict to maintain the status quo
pending adjudication of the validity of this decision under federal Jaw, without placing Sprint in
legal jeopardy of choosing (o violate federal or state law.

Specifically. the Kansas Lifehne Rule wviolates 47 U.S.C. § 254(f) and 47 CF.R.
§ 54.403(b) becausc it is inconsisient with the Federal Communications Commission’s (“FCC™)
determination that federal low-income universal service support must be applied to reduce the

cost of an ETC’s lowest-cost penerally available residential rate.




As apphicd o commeraal motile radio service (“CMRS™) provider, like Sprint, the
Kansas Litehne Rule will further viotatwe 47 U.S-.(‘_. § 332(cHINA) because 1t would reguire
Sprint 1o discount its rates without the ability to lawfully recover the subsidy from the federal
universal service suppon fund.

To avord this result, and to preserve the stafus guo pending final resolution of the issues
presented 1n this proceeding, the Court should therefore issuc a temporary restraining order
and/or prchminary injunction preventing the enforcement of the Kansas Lifeling Rule until such
time as the Court may issuc is final decision.

i FACTS

A. The Federal Universal Service Program

The Telecommunications Act of 1996, which amended the Communications Act of 1934,
47 US.C. §§ 151 er seq. {collectively, “the Act™), established a federal program to ensurce that
affordable telecommunications services are available to all Americans. 47 U.S.C. §§ 214 and
254 This policy objective is referred to as “universal service.”

Congress dctermined that universal service goals would be accomplished through
competition, and directed the Federal Communications Commission (“FCC™) to create a {cderal
universal service fundimyg mechanism that would provide financial support to both incumbent and
competitive telecommunications carricrs that sansfy basic cniena established by the FCC.
Carners that qualify for such support are referred 1o as federal “chgible telecommunications
carriers” or “ETCs.”

The FCC began implementing Sections 214 and 254 of the Act when it issued its Nirst

universal service order w1997, I the Matter of Federal-State Joint Board on Universal

Service, CC Docket 96-45, Report and Order, FCC 97-157, 12 FCC Red. 8776, 62 FR 32862

rJ



(red May B 4997) (CLibiversal Servece Order”™). The FOCs umversal service regulations are scl
forth at Title 47, Part 54 of the Code of Federal Regulations, 47 CF.R.§ 541, e seq.

Ax set forth at 47 CFR. & 54101 @)(1)-(a)d), the FCC designated the following core
telecommunications services or functionalities to be supported by the federal universal service
support mechanisms (hereafier, the “Supported Services™): Voice-grade access to the public
switched telephone network: Local usage; Dual tone mulii-frequency signaling or its functional
cquivaient, Single-parly service or ats functional cquivalent; Access 10 cmergency services,
Access to operator services: Access 10 interexchange services: Access o direclory assistance;
and Toll limitation for qualifying low-income consumers.

B. State Administration of Federal Universal Service Programs

Scction 214{c) of the Act provides that a State commission - here the KCC - has the
authority to designate carricrs as chgible to receive federal universal service support. Pursuant to
this delegated authority, the KCC in 2000 designated Sprint as a competitive federal ETC for a
defined geograplic “service arca”™ within the State of Kansas. Sprint’s designaled service area
covers only a porton of the State and 1s smaller than the Company’s FCC-heensed service area
in Kansas.

Section 254(1) of the Act {urther provides that a State may adopt additional reguiations
goveming the provision ot universal service within its jurisdiction, provided { 1) any additional

regulatjons are not inconsistent with the FCC's universal service rules, and (2) the State adopts a

" For purposes of universal service requirements, an ETC’s designated “service area” is defined
as the “peographic_arca csiablished by a stale comumission for the purpose of determining
universal service obligations and support mechanisms. A servicce area defines the overall area

for which the carrier shall receive support from federal universal service support mechanisms.”
47 C.F.R. § 54.207(a) (emphasis added).




Medicind, Food Stamps, Supplemental Scecunty Income (S51), General Assistance, Tcmpnrary
Assistance for Needy Families (TANFY or the National School Free Lunch program. 47 CF.R.
§54.409a); In the Mawer of the Implementation of New Lifeline Service Program Eligibility
Guidelines and Reguirements, KCC Docket No. U5-GIMT-1039-GIT, Order Opening D()('kg'!
and Establishing New Lifeline Service Program Eligibitity Requirements and Guidelines (May

-
.

19.2005).° A resident of federally-recognized Tribal lands will be eligible for enhanced Lifelinc
and/or Link Up assistance 1f the applicant satisfies any of the forgoing criteria or participates in
any of the following additional programs: Bureau of Indian Affairs General Assistance, tribally
administered TANF or Head Start (based on income qualifying standards). 47 CF.R.
& 54.409(b).
2. Lifeline

The federal Lifcline program reimburses an ETC for providing qualified, low-income

consumers a monthly discount off the cost of the carrier’s lowesi-cost residential rate plan. As

set forth m the FCC’s umiversal service rules, Lifeline is defined as *'a retail local service

offering: (1) [tJhat is available only to qualifying low-income consumers; (2) [fjor which

qualifying low-income consumers pay reduced charges as a resull of application of the Lifeline

support amount described i {47 C.F.R.§154.403 47 C.F.R. § 54.401(a) (cmphasis added).

FCC Rule 54.403 defines both the amount of federal Lifeline support available and the

limitations on the application of such support. Pursuant to 47 C.F.R. § 54.403, federal Lifelinc

*In certain instances, the FCC's universal service regulations require a federal ETC to comply
with State Lifcline/Link Up rules. These are limited to: State cligibility critena (47 C.F.R.
§8 54.409(z) and 54.415(a}); State income certification procedures (47 C.F.R. § 54.410(a)(1));
State procedure to verify continued ehigibility (47 CF.R. § 54.410(c)(1)); State procedures for
resolving disputes concerning cligibility and the termination of Lifeline assistance due to
ineligibility (47 C.F.R. § 54.405(c)-(d)); and State rccordkeeping requirements {47 C.F.R.
§ 54.417(a)).




support 15 comprised of four assistance eredits or “Tiers ™ “Tier One™ support as equal to the
monthty “tarifted rate in cffect {or the primary residential find User Common Line charge’ of the
incumbent local cxchange carrier serving the arca in which the qualifying low-tncome consumer
receives service ™ "Ter Two™ support 1s cqual to $1.75 per month. “Tier Three™ support s
cqual to “one-half the amount of any state-mandated Lifeline support or Lifeline support
otherwise provided by the carrier, up to a maximum of $1.75 per month." I applicable, “Ticr
Four™ provides up to an addinonal $25 per month for an cligible resident of Tribal lands,

provided the additional support does not bring the basic local residential rate below $1 per

month.

Application of the federal Lifehine support credits to a qualifying customer’s basic
residential rate 1s govemed by 47 C F.R. § 54.403(b), which provides in pertinent part;

Eligible telecommunications carricrs that charge federal End User Common Line
charges or equivalent federal charges shall apply Tier-One federal Lifeline
support to waive the federal End-User Common Linc charges for Lifeline
consumers. Such cammiers shall apply any additional federal support amount 10 a
qualifying fow-income consumer’s intrastate rate, if the carrier has rcceived the
non-federal regulatory approvals neccssary to implement the required raic
reduction. Other eligible telecomnmunications carriers shall apply the Tier-Onc
federal Lifeline support amount, plus any additional support amount, 1o reduce
their_lowest tariffed (or otherwise generally available)’ residential rate_for the
services enumerated in Sec. 54.101(a)(1) through (a¥(9). and_charge Lifeline
consumers the resulting amount.

47 C.F R. § 54.403(b) (emphasis added).

* The “End User Common Line” charge is also referred to as the “Subscriber Line Charge™ or
“SLC”

¢ CMRS providers, ke Sprini, do not provide service pursuant to utihity tarifts, but rather enter
into individual service contracts with subscribers. 47 C.F.R. § 20.15(c). Accordingly, CMRS
providers are obligated under FCC Rule 54.403(b) to apply the Lifeline discount to their lowesl
cost “generally availabie” residential rate.
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in adopting the regulations discussed above, the FOC clarified that a federa)l ETC must
apply the tederal Lifelme support it receives to the carner's Jowest gencrally avatlable residential
rate for the Supported Services:

These rules require that carriers offer qualified low-income  consumers  the
services that must be included within Lifeline service, as discussed more fully
below, including woll-hmitation service. ILECs providing Lifeline service will be
required 10 waive Lifeline customers’ federal SLCs and, conditioned on state
approval, 1o pass through to Lifeline consumers an additionat $1.75 in federal
support.  JLECs will then receive a corresponding amount of support from the
new  support mechamisms.  Other cligible telccommunications carriers  will
recaive. for cach qualifying low income consumcer served, support equal to the
federal SLC cap for pnmary residential and single-line business connections, plus
$1.75 i additional federal support conditioned on state approval. The federal
support amount must be passed through to the consumer in its entirety. In
addition, all carners providing Lifeline scrvice will be reimbursed from the new
universal service support mechanisms for their incremental cost of providing toll-
limnation services to Lifeline customers who eclect to receive them. The
remaining services ncluded in Lifeline must be provided to qualifying low-
income consumers at_the camrier’s lowest tariffed (or otherwise generally
availablc) rate for those services, or at the state’s mandated Lifeline rate, if the
state mandates such a rate for low-income consumers.

Universal Service Order, 9 368 {emphasis added).

likewisc, in formulating its initial universal scrvice recommendations 1o the FCC in
1996, the Federal-Stale Joint Board on Universal Service (the “Joint Board”) determined that the
“Lifeline rate” to be made available to qualified, low-income consumers shall be “lhe; carrier's

lowest comparable non-Lifeline rate reduced by at keast the $5.25 [now $8.25] amount of federal

supporl.” In the Matter of Federal-State Joint Board on Universal Service, CC Docket 96-45,
Recommended Decision, FCC 96]-3, 12 FCC Red. 87, 61 FR 63778, § 424 (rel. Nov. &, 1996)
{**}oint Board Recommended Decision’™).
L Link Up
The federal Link Up program reimburses ETCs for providing discounted service

acijvation or instaliation charges to qualified, low-tncome consumers. Consumers qualifying for




[amk Up assistance are chigibic 1o save up 1o 50% of the 1irst $60 of the I'TCs customary service
activation or mstatlabon charges (e, the subseriber will receive o S0% discount or $30.00,
whichever is lessy. Qualificd, low-income consumers residing on federably-recognived Tribal
lands may rcceive an addional $70 (o defray 100% of the service activation or anstaliation
charges between $60 and $130. Eligible consumers may also estabhish an interest-free 12-month
deferred payment plan for the remaiming activation or installation charges of up to $200.

D. Sprint’s Lifeline Service Offering

in Kansas, Spnnt’s Lifeline service offering 1s based on the Company’s lowest cosl
$29.99 basc ralc plan, which includes 200 Anytimne Minutes and unlinited Night and Weekend
Minutes. The calhing arca for Sprint’s Lifcline service offering 15 national. so Lifeline customers
may make outgoing long distance calls without incurring an additional charge. In addition to the
FCC-defined Supporied Services, Sprint’s Lifeline service offering also includes the fotlowing
cnhanced services at no charge to the customer: voice mail, call waiting, caller 1D, numenc
paging and three-way calling. Aficr applying the total $13.50" federal Lifcline discount, Sprint
customers pay only $16.49 per month for Lifetine service.

E. The Kansas Lifeline Rule

In Ociober 2005, the KCC commenced an admimstrative rulemaking procecding {Docket

No. 06-GIMT-446-GIT) 1w review the adoption of certwmin additional  regulations  and

" To enable Lifeline customers in Kansas to receive the full $13.50 discount, Sprint voluntarily
reduces its rate by $3.50. These “carrier-matching funds’™ cnsure that the Lifeline subscriber will
receive $1.75 in federal Tier 3 matching support. See 47 C.F.R. § 54.409(c) (“[Q]ualifying low-
income consumer shall also qualify for Tier-Three Lifeline suppont, if the carrier offering the
Lifeline service is not subject to the regulation of the state and provides carrier-matching
funds ...




reguirements apphcabic (o carmers designated as federal ETCs in Kansas, On ()Cl()hcr-Zl. 20006,
the KCC refeased an Order” adopting, the following requiresnent.

ETCs are required to allow Lifehne customers to choose a calimg plan and to

apply the Lifehine discount 1o the plan sclected by the customer. Any ETC that

docs not atlow customer selection at this time must do so within 180 days [i.e., by

March 31, 2007) of the date of thes Order.

In other words, the KCC directed all ETCs 10 apply the federal Lifeline discounts to any
calling plan sclected by the consumer, rather than o carner’s lowest cost residential rate plan as
expressly required by 47 C IR, § 54.403(b).

1.  ARGUMENT

The Kansas Lifeline Rule violates federal faw and must be enjoined for the following
three reasons:

1. The Kansas Litehine Rule 1s inconsistent and cannot be reconciled with the FCCs
universal service rules in violation of 47 U.S.C. § 254(D);

2 Compliance with the Kansas Lifeline Rule would require a federal ETC to
inappropriately apply lederal low-income universal support 1o reduce the cost of any rate plan
selecied by the consumer, rather than the carrier’s Jowes cost residennial rate plan as expressly
required by 47 C.F.R. § 54.403(b): and

3. Compliance with the Kansas Lifceline Rule would require Sprint to provide an
equivalent monthly Lifeline service discount (i.e., $13.50) on any rate plan without the ability 1o

recover the discount from the federal untversal service support fund. As a result, the Rule would

unlawfubly regulate Sprint’s rates in violation of 47 U.S.C. § 332(c)(3)A).

® Copies of the Order and the subscquent Order denying motions for reconsideration, arc
attached as exhibits | and 2.

B risbs e m




A, Temporary Restraining Order/Preliminary Injunction Standard

The Court is vested with broad discretion in dclérinining whether prefiminary imjunctive
rehief shouid be granted. Kiowa [ndian Tribe of Okiahoma v. Hoover, 150 F.3d 1163, 1171 {(1(nh
Cir 1998). Pursuant to Federal Rule of Civil Procedure 65, the Court may issue a lemporary
restraiming order and/or prehnmnary munction to maintain the sfafy guo pending o final
determination on the merits, Tri-State Generation & Transmission Ass 'n., Inc, v. Shoshone River
Power. Inc . 805 F.2d 350, 355 (10™ Cir. 1986). A pany sccking preliminary injunctive relicf
must generally demonstrate the foilowing: (1) irreparable harm unless the njunction issucs; (2)
the threatened injury o the moving parly outweighs any damage to the opposing party; (3) the
imunction, if issued, will not be adverse 1o the public interest; and (4) 2 substantial likeithood of
success on the merits  See Tri-Srate, 805 F.2d at 355; Fed. Lands Legal Consortium ex rel.
Rabart Estate v. United States, 195 F.3d 1190, 1194 (10th Cir. 1999), SCFC [LC, Inc. v. Visa
U/SA, Inc.. 936 F.2d 1096, 1098 (10th Cir. 1991). If the moving party satisfies the first three
clements, the standard for meenng the fourth requirement, likelihood of success on the mernits,
gencrally becomes more lenient and the moving party “need only show that the issues arc so
serious, substantial, difficult. and doubtful as to make them fair ground for litigation.™ Keirnan
v, Utah Transit Auth, 339 T.3d 1217, 1221 (10" Cir. 2003); Winnebago Tribe of Nebraska v
Stovall, 216 F.Supp.2d 1226, 1231 (D. Kan. 2002), aff"d, 341 F.3d 1202.

B. Each Of The Criteria Warranting Preliminary Injunctive Relief Is Decisively
Satisfied In This Casc

1. Sprint Will Suffer Irreparable Harm 1f Enforcement Of The Kansas
Lifctine Rule Is Not Enjoined

Sprint will suffcr irreparable harm if the Kansas Lifcline Rule is enforced. As sct forth
above, comphance with the Kansas Lifeline Rule would require Sprnint (o inappropriately apply

federal low-income universal support to reduce (he cost of any calling plan selected by a Lifeline
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temphasss added)  The Timuted suthority delegated onder section 254(1 1s permissive. I a State
commission aduopts s regulation that s consistent with the FCCs rulies, it may be enforeed.
However, o the State requirerment ss mconsistent with the FCC's rules - like the Kansas Lifeline
Rule i this case - the State requirement is preempted and unenforceable under federal law.

Sprint s also likely 10 prevail because the Kansas Lifeline Rule would unIawfuIﬂy
regulate its rates m violation of 47 US.C. § 332(c){INA). Compliance with the Kansas Lifcline
Rule would require Sprimt 1o provide an cquivalent monthly service discount (i.e., $i.3.50) to
gualified, low-income consumers that subscribe to any of its service offerings, not just Sprint’s
lowest cost Lifehine service offering. Yet, FCC Rule 54.403(b) would prohibit Sprint from
receiving federal Lifehine universal service support to reimburse the Company for providing such
discounts. In other words, the Kansas Lifehine Rule 1s an unfunded mandate that will require
Sprint to discount 1ts rates for a particular class of end-users without compensation. This is rate
regulation in its purest form.

As a CMRS provider, Sprint’s rates are specifically exempt from State regulation,
Section 332(c){3)(A) of the Act prohibits any State action which would effectively regulate the
rates charped by a CMRS provider:

[N]e Siate or local government shall have any authority Lo regulate the entry of or

the rates charged by any commercial mobile service or any privaic mobile service,

except that this paragraph shall not prohibit a Siate from regulating the other
terms and conditions of commercial mobile services . . . .

47 US.C. § 332(c)H3XA) (emphasis added). Although a State may petition the FCC, pursuant to
47 C.F.R. § 20.13, for an exemption from section 332(¢)(3)(A). the KCC has never done so. The
KCC’s inaction is fatal.  See WWC Holding Co. v. Sopkin, 420 F.Supp.2d 1186, 1193-94

(D. Colo. 2006), appeal pending (A CMRS provider’s status as a federal ETC did not authorize

—
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the Sate regulatory commission to regutate the carrier’s rates. The State commission must first

petiion the FCC tor regulatory authority under 47 U.S.C. § 332(c)(3)(A) and 47 C F R &£ 2013,

Accordingly. because the KCC had no awthonity to adopt the Kansas Lifeline Rule, and

because the Rule would cffectively regulate Sprint’s rates in violation of section 332(¢)(3)(A).

enforcement of the Rule should be enjoined as Sprint is likely to prevail on the merits.

V.

CONCLUSION

For the forgong rcasons, the Coun should preliminarily enjoin the enforcement of the

Kansas Lifelinc Rule pending a determination on the menits conceming its inconsistency with

and violation of {cderal law.

DBO3/ORI 63 (181/743673] 1

Dated: March 23, 2007.

Respectfully submitted,

STINSON MORRISON HECKER LLP

/s/ Mark D, Hinderks

Mark D. Hinderks (KS 11293)

12 Corporate Woods

10975 Benson, Suite 550

Overland Park, Kansas 66210-2008
Telephone: (913) 344-6706
Facsimile: {(913) 344-6794
mhinderks@stinson.com

BRIGGS AND MORGAN, P.A.
Matthew A. Slaven (MN 288226)
2200 1DS Center

Minneapolis, Minnesota 55402-2157
Telephone: (612) 977-8400
Facsimile: (612) 977-80650
mslaven@briggs.com
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From: KSD CMECF@ksd.uscourts.gov [malito:KSD CMECF@ksd. uscournts.gov]
Sent: Tuesday, May 08, 2007 2:41 PM

To: KSD_CMECF_ Security@ksd.uscourts.gov

Subject: ACtivity in Case 2:07-cv-02130-KHV-JPQ Sprint Spectrum, L.P. v. Moline et al Order

This s un automatic c-mail messape generated by the CM/CCE system, Please DO NO'T
RESPOND to this c-mail because the naidl box is unattended.

***NOTE TO PUBLIC ACCESS USERS*#* You may view the fited documents once without
charge. To avoid later charges, download a copy of each document during this first viewing.

U.S. District Court
District of Kansas
Notice of Electronic Flling

The following transaction was entered on 5/8/2007 at 2:40 PM CDT and fited on 5/8/2007

Case Name: Sprint Spectrum, L.P. v. Moline ¢t al
Case Number: 2:07-cv-2130
Filer:

WARNING: CASE CLOSED on 05/08/2007
Document Number: 31 (No document aitached)

Docket Text:

ORDER. Pursuani to the parties’ stipulation | 29], the Court refers this matter to the Federal
Communications Comnussion ("FCC™) under the primary jurisdiction doctrine. All matters in the case
are hereby stayed pending a decision by the FCC. In light of this ruling, defendants’ motion 1o dismiss
1#25] and defendants’ imotion for leave [27] are bereby overruled without prejudice. The Clerk is
directed (o close the case admmistratively. Signed by Judge Kathryn H. Vratil on 5/8/07.(This is a
TEXT ENTRY ONLY. Ther¢ is no pdf document associated with this entry.)(is) ‘

2:07-¢v-2130 Notice has been electronically mailed to:
Mark D. Hinderks mhinderks @stinson.com

Eva Powers e.powers @kcc state ks.us

W. Bret Lawson b.lawson @kcc.swate ks.us

Matthew A Staven mslaven@briggs.com

2:07-cv-2130 Nolice has been delivered by other means to:

5/3172007




